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Historians and archivists will welcome the Final Report 
of the National Study Commission on Records and 
Documents of Federal Officials (really two reports, one 
from the majority and one an alternate). Both versions 
allirm what has’ been »n some question — not least because 
o( Richard Nixon’s acquisitive instincts — that the papers 
of all federal officials (not only Presidents but bureau- 
crats, members of Congress and judges) arc public prop- 
erty and must be hold available for scrutiny by the pub- 
lic. But having made this vitally important finding, the 
Study Commission evidently felt that .he bulk of its 
task was done. It cites the Federa*’ Records Act of 1950, 
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which obliges the head of each federal agency to “maty 
and preserve records containing adequate and proper 
documentation of the organization, functions, policies, 
decisions, procedures and essential transactions of the 
agency . . . ,” and notes that, to insure compliance with 
such requirements, the Code of Federal Regulations of 
1976 stipulates that “With particular regard to the formu- 
lation of basic Government policy. Federal officials are 
responsible for incorporating in the records of their agen- 
cies all essential information on their major actions.” 
The two reports agree that these statutes, together with 
the Freedom of Information Act, provide sufficient guar- 
antees for the preservation of, and access to, such rec- 
ords, within reasonable bounds of confidentiality and 
the safeguarding of national security. 

This optimism I find unwarranted, in view of recently 
acquired knowledge about the separate records-keeptng 
and document-destruction practices of government agen- 
cies, and particularly the intelligence agencies. When de- 
vising multiple filing systems and document-destruction 
procedures, intelligence bureaucrats have in the past ’* 
fully recognized that their agencies’ reputations and tLus 
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W r. - T7 rui wirecior J. Edgar Hoover 

!»> • : Win i A*'" 211 •° fficia!s (bolh ,kjsc in Washington ami 

Li • ,n ch * r BC>af field offices) how to pre- 

f#Y-V wer^ f nn» S . Ub, ? ,SSIOa i to head ‘l“ artcr » memorandums that 
ri ,0 be rc,amc d and lilcd in the FBI’s cncral 

’ iles. These communications were to be typed on rink 

k \ r Z\T b ‘ Ue) U,C b£Uer to ^cp' them separate 
V -f, r ° i a '. ttl ‘- t =- pa per memorandums which, on receipt by 

1 'olJvi’ W0uM £ e 8* Via > a scr| al numbci for filing 
’ purposes. In part, Hoover’s reason for setting up this 

! color «£ tiad been to reduce paper work A deener 
l i - J urpose > however, was to enable FUI field offices to con- 

• • 1 vey sensitive information in writing to the 'FBI Director 
J ^ Washmgtom headquarters without ninninr t e dange 

* ‘ Ap ll , 1 ^ 1 ' rCCOrd Would hereby be created. X 

, pr*J J 1 , 1940 memorandum identified documents tn 

szt .*v ■as,"' t ^ 

ming - T^ March Vmr 6 retained for P e ™anent 
. identified these as including memorandums '•preoared 

' j , y re(ur ned to the dictator lot the 

to>roffi«“ ,1,) ,0 bC des ^ ed - or retained in the Direc- 



authority could be damaged should “sensitive” docu- 
ments of n certain kind ever be publicly disclosed. De- 
spite the assurance of confidentiality provided by “na- 
tional security” classifications, these officials devised fil- 
ing procedures that separated extremely sensitive from 
other national security" classified documents. This sys- 
tem had, a double objective: to permit the prompt de- 
struction of these sensitive documents without leavin» 
behind any clue that such documents had ever existed! 

. . Moreover, although some of these record-keeping prac- 
tices were established before, and others' after, the 1950 
Act, the legislative requirements that adequate records 
,be created and preserved were deliberately ignored. 

# Apparcn tly , the National Archives personnel respon- 

sible for reviewing agency, documents before permitting’ 
l . rUCtl0n J had been unaware of these procedures 
For on d M av0ldpubl if knowledge of illegal activities. 
n?L v A Ch 26, 1976 ’ ,hc a PP™« « die Records 
STTST Dl 'f‘ SI0n of the National Archives’ Office of 
F- cral Records Centers who had responsibility for FBI 

iwrf\ CB ,k a . uthonzed ( and ^e archivist subsequently 
Ruieni! f “r dcstruc,lon of " Closed files of the Fedora* 
?Z™V™ S 'T 0n containing investigative reports. 

' communications, related evidence 

' . . . collected or rccctved during the course of public 
business ln accordance wjth the FBI investigative P man- 
atv. (Emphasis added.) Thus, extensive files were de- 

■ rirr i hc rcsp ,° nsibic Archiv « t 

limh.v n 6 , ^ " stoncaI and public importance. The 
! personnel (ten) in this Archives Divi- 

viewed P Yet S w! w } u ™ n ™ s «e* could not be re- 
viewed. Yet the National Archives has not reauested 

, money to hire additional staff for the purpose. V' 

I9 J" D ' cmo | ra " d ^ 3 April II, 1940, November 1J, 

' hl*2. January 16, 1943, March 9. 1943 

and November 9, 1944, FBI Director J. Edgar Hoover 
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conduct break-ins, along with the documents that formally 
apptoved these requests. Such papers Were not to be 
given serial numbers, nor to be .lied under the appropri- 
ate ease or caption category. V,.., never Hoover or Ids' 

sstsnss tss " 

“n™ °V“! y / 9 ' ,S “' SOm 

.to Lartln Oc ^oacli (sou* men at the time were as- 
sistants to the Director) describes m detail the Do Not 

ins° P T Cnt CXCCiSive recoursa to break- 

tns— which Sulhvao characterized as “clcarlv illeaal”— . 

and to make sure that sufficient care was taken to pre- 
vent their discovery, prior written authorization from^he 
Director or assistant director was required for all such 

™', n M ma ‘ pr0CCdure - of course, this would 
create a retrievable record, and the Do Not File device 

• r!n ‘ n ; em , 10 av0id ,hat hazard - I" September 1975 
S , , ' m0nj : > forn,cr FBI Assistant Director 

Charles Brennan conceded that this was indeed one pur- 

able.h k C D ° N0 ‘ Fi,C prCCcd,J,s - would a^ P cn- ' 
ab ® bureau ‘° comply with court disclosure orders 
had Z ' ^ tnessca could affir m ‘hat a search of FBI records 
had been made and no evidence ‘uncovered of illegal ’ 
government activities. » ■ • , 



. . T be re . cen ‘ discovery of this separate file keeping reives , 
addmona! questions about the FBI’s way with ifs records. 

m-c'f! t fSe ° f - rcviewin 8 ^e “Official-Confidential” • 

thf JT r rly e re o med by Hoover in '“is personal office 
the staff of the Senate Select Committee on Intolligei ce 
Acuvn.es came across the Sullivan-:o-De Loach r«io- 
randum mentioned above. Mark ditenstein, the st, 
counsel who made this find, then noticed that’ a capttt, 
Pr, had been crossed out in the uppcr-right-ha.ic! jr-r 
and the notation added that, in November 19 U \ v 
document had been transf- .red to Hoover's Officialdom 

“ p F’ t ?tocd S for U H 1<:r in , Vuad - a,ion established, fiisl, lit.., 

IF stoed for Hoover's "Personal tiles"; second thnt 
this Document, along with seven o r. r diur-nu K 

,he •‘ B ” =« ‘he PenooalFit ■ 

nm-;J r r f ck Jobs or br^ik-ins) to Hoover’s 
Offictal-Confidcnt'al fill . and, third that shoulv after 
his death in May 1972. Hoover's Personal Files I ad 
been sent to his home. There, following Hoover’s in- truc- 

FffiT.J ly , afte ‘' l nt Y k ' “' 3 1116 v olun.iuous ‘ 

F?*™ t,ie dc cidedJy official character of th- Do Not 
File memorandum (the seven other items remain c la4- 
fied bu, assuredly Hoov.. ,n 1971 r, .. si cl ercJ '^1 

fhp n’i We n n u° nt thtt not vcf y crtd:b)c possibility that 
he only alphabetical entrv in Hoover’s Personal V Fi!cs 
o contain ofiicial documems had been the letter “B ” 

The process by which documents were selected fo inns 
er and destmcUon p.ever.ts us from knowing whether 
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i recent disclosures sugge^ that such separate filing pro- 
ccdures were not confined to break-ins. Thus, Sullivan’s 
1969 reports from Paris to Washington headquarters on 
. his surveillance of nationally syndicated columnist Joseph 
r/’ Kraft were sent under the Do Not File procedure. In 
p addition, despite A tty. Gen. Nicholas ICatzcnbach’s 1966 
requirement that oil requests for authority to wiretap be 
submitted in writing and the names of those subject to 
A such surveillances be included in a special file (an ELSUR 
Index), the wiretap records of the seventeen individuals 
« (White House and National Security Council aides and 
. reporters) tapped between 1969 and 1971, allegedly to 
! y«, uncover the source or sources of national security leaks, 

*; were not placed in this Index or filed with other FBI 
fl- “national security” wiretap records. (Nor were the 1972 
wiretap records on Charles Radford, a lower-level mili- / 
tary aide suspected of having leaked National Security 
* Council documents to the Joint Chiefs of Stall, included 
in the ELSUR Index or filed with other FBI “national 
& security” tap3. And FBI reports on its surveillance of 
Anna Chennault in October/November 1968 were “pro- 
tected and secured” to insure that they would not be 
• discovered and thereby" affect that year’s Presidential 
race.) Accordingly, when Sullivan told Asst. Alty. Gen. 
Robcit Mardian in July 1971 that Hoover might use these, 
taps to blackmail the President, Mardian, after consulting 
with Nixon, transferred the tap records from the FBI 
to the safe of White House aide John Ehrlichman. Be- 
cause they were not listed originally in the ELSUR In- 
dex, 'there was no record either that these files had been ’ 
transferred or that the wiretaps had been carried out. 

In another area, when Congress in September T 971, 
repealed the emergency detention title of the McCarran 
Internal Security Act of 1950, Hoover asked Atty. Gen. 
John Mitchell how to handle the policy documents of ‘ 
the Justice Department’s independently established, . 
broader — and illegal — detention program. On February 
19, 1972, Mnrdian advised Hoover to destroy these ma- 
terials. Furthermore, upon concluding the study that re- 
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suited in the recommended changes of intelligence pro- 
cedure (known as the Huston Plan), Hoover in June 
1970 advised other intelligence officials who had partici- 
pated to destroy this plan’s working copies. 

During the pretrial hearings in the Judith Coolon ease, 
the FBI’s extensive and illegal use of wiretapping was 
revealed because Federal District Judge Albert Reeves 
ruled that certain FBI reports be submitted as evidence. 
Hoover then devised yet another filing procedure, in 
Bureau Bulletin No. 34 of July 8, 1949, he ordered that 
“facts and information which are considered of a nature 
not expedient to disseminate or would cause embarrass- 
ment to the bureau, if distributed” were henceforth to be 
omitted from agent reports, but detailed in the administra- 
tive pages that accompanied these reports. Normally, 
agents employed administrative pages to highlight inves- 
tigative findings or to outline future investigative efforts. 
Because those pages could be kept separate from the re- 
ports, Hoover’s order would allow the FBI to conduct 
questionable or illegal activities, and profit from their 
findings without risking disclosure during trial proceed- 
ings or even without responsible Justice Department of- 
ficials ever learning of them. ♦ ' ’ v 

This need to prevent discovery of illegal FBI investi- 
gative activities had also led Hoover on October 19, 
1949 to advise all Special Agents in Charge how to hide 
the fact that the bureau was conducting an extensive 
“security index” program. It predated passage of the 
McCarran Internal Security Act and was partially based 
on a secret directive of August 3, 1948 from Atty. Gen. 
Tom Clark. The FBI, however, began to compile , addi- 
tional indexes — a Communist Index, a “Dctcom (Coi.i- 
munist Detention) program” and a “Comsub (Commu- 
nist Saboteurs) program” — withou: the Attorney Ci . - 
cral’s direction or knowledge. To guard against uiicovcvy 
of this program by the press and the Congress — as well 
as to prevent the Attorney General from discovering rhe 
bureau's independent extension of his authorization — 
Hoover advised SACs: “No mention must be made in 
any investigative report relating to the classifications of 
top functionaries and key figures, nor to the Dctcom or 
Comsab programs, nor to the securitv index or the Com- 
munist Index. These investigative procedures and ad- 
ministrative aids arc confidential and should not be known 
to any outside agency.” > 

Then, when the FBI after February 1958, began to 
receive copies of letters t illegally obtained through the 
agency’s closely guarded mad cover/intercept program 
in New York City, similar filing procedures were set 
down, as described in a November 26, 1962 memoran- 
dum. Copies of intercepted mail were to be destroyed 
{if of no value) or filed in a secure area, separate fi yn 
other FBI files. Such copies were also not to be included 
in the subject’s case filc^ although a cross-ref crencc would 
permit retrieval. When ^significant information found in 
this intercepted mail was sent on to FBI field offices or 
other divisions, it was to be paraphrased to disguise the 
source. Agents in Charge of this project in New York 
were specifically warned not to disseminate the obtained 
information outside the bureau and not to cite it in any 
investigative report. 
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